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the JAC 


endants produced testimony at trial that 

tests were widely used and professionally 

that they were administered by 
Institute of Technology, a reputable 

testing institution; and that they were reason- 
ably related to measuring the aptitudes they 
were designed to measure in the following four 
areas: verbal meaning, numerical ability 
mechanical reasoning, and spatial relations." 
Opinion, 360 F. Supp. at 992. 


Chere was some evidence of construct validity 


Stevens Institute. 
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as to the interview, it was relatively 

its use was permitted to continue, sub 

subsequent recommendations of the 
Administrator. (360 F.Supp. at 994). 
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program, the JAC decided independently to reduce 
it to 4 years, and, subject to subsequent recom- 
mendations of the Administrator, this was per- 
missible. (Id.) 
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snunciated various reasons for declining to award fees against 
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the JAC, which clearly support the District Court's discretion 


denying such awar 


d against JAC. Cf. Guerra v. Manchester 


Terminal Corporation, 498 F.2d 641, 655 (5th Cir. 1974); Johnson 


Goocyear Tire & Rubber Co., Synthetic Rub. Pl., 491 F.2c€ 1364, 


L382 (Sth Cis. 1974) Rogers v. International Paper Company, 


Supra, 510 F.2d at 1357; Doe v. Osteopathic Hospital of Wichita, 


NCisy 335 Psapp Laov, US6a> (Di Kan. £O7L).. 

As discussed above (p, 2-5), the District Court found 
that the JAC's apprenticeship program was only deficient in its 
earlier use of a test which subsequently was found not suffi- 
Ciently job-related to withstand the close scrutiny of the com- 
plex EEOC guidelines. 360 F.Supp. at 992. There was no finding 
that the length of the program, the age requirement, the high 
school requirement, the physical test or the interview were 
violative of Title VII. 360 F.Supp. at 993-994. There was no 
evidence that JAC graded or administered tests or any other 
aspect of selection into the program or operated the program 
itself in a discriminatory fashion. 

Recognizing the principles of law cited above, and 
applying them to these facts, the Court below exercised its 
judgment and awarded the National Employment Law Project 


attorneys' fees cf $50,000. 
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fixing the amount, specifically state 


the circumstances here presented 
considering the funds received by 

Project from other sources, -he Proj 
will be awarded $50,000 in attorneys’ 


for its services in the Rios action." 


The reference to the unds received 
other sources" clearly refers to the fact 
entirely fur d by the United States 
nomic Opportunity 70") and the EEOC. In addition to our 
contention that this funding precludes an award of attorneys’ 
we believe that at a minimum the very fact of such 
Government funding was properly considere1 by the lower Court 
factor in setting the amount of the award. 
Moreover, Judge Bonsal, recognizing that the 
JAC was a non-profit organization (400 F.Supp. at 997), 
which was responsible for the operation of a large part of 
the Affirmative Action Program, no doubt considered these 
financial burdens so important that the JAC should not be 
crippled by imposition of any liability for attorneys’ fees. As 
we have previously discussed in the context of awarding back 
JAC Back Pay Br.), the "frustration of purpose" 
concept, explicitly recognized by the Supreme Court in Albemarle 


(supra at 421), is an important consideration and has been 


applied in cases, similar to the instant action, where costs 


have been apportioned (Uiited States v. Wood, Wire and Metal 
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denied (Chastang v. Flyr and Emrich 
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consideration in determining the amount 
Project's attorneys duplicated in large 
Government attorneys in this case. The 
granted in this action almost certainly would have been 


Suit had never been commenced. Ct. EBOC Ww 


tal Workers, et al., F.2d , slip Op. 2481 


19°76). 


In discussing appellate review of Title VII 


standing rule that courts of appeai must recognize 
that the trial court will often have the keener apprecia- 
those facts and circumstances peculiar to particular 
at 421-422. Since 1971 Judge Bonsal has been 
involved with is case, particularly with the JAC and the 
Affirmative Action Program which he approved. He has had 
several years to observe the parties and monitor their perform- 
ance since his original decree and prior to his back pay and 


ys' fees awards. Under such circumstances, his awards 


Should be accorded great weight and disturbed only if they 


constitute a clear abuse of discretion. We submit that Rios 


has failed to show such abuse of discretion. 


POINT II 
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LEGAL SERVICE ORGANIZATION FUNDED ALMOST 
ENTIRELY BY THE FEDERAL GOVERNMENT, IS 
NOT ENTITLED TO A STATUTORY AWARD OF 
ATTURNEYS' FEES 


the district 
attorneys' fees. 
Court »>low properly exercised its 
award fees against JAC (Point 
ward of attorneys' fees to the Rios attor: 
very statute under which such fees are sought. 
Section 706(k) of the Civil Rights Act of 
provides, 
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subchapter the court, in its discretion, may 
ow the prevailing party, other than the 
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as part of the costs, .... 
U.S.C. § 2000e-5 (k) (e Sis added). 
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The National Employment Law Project, attorneys for the 


S, has admitted that between 92% and 97% of the 
Project's funding comes from the United States Office of 
Economic Opportunity and the United States Equal Employment 
Opportunity Commission. Letter, Appendix at 760*; October 26, 


1973 Affidavit of E. Richard Larson, page 2 (hereinafter 


*hereinafter, references to the Appendix will be in the 
of "A= ft 


» A~949, 950. 
states that the United 
fees. 42 U.S.C. § 2000e-5(k) 
through OEO and EEOC cannot circumvent 
es and contracts to the Project. 
(1972). the EEOC is allowed 
the Act in this case, it will indirectly be 
rcumvent a clear Congressional purpose, that 
Government to enforce a 


private 


firms or the Project to 


Court below specifically recognized the fact that 
the Project is funded almost entirely through grants and con- 
tracts with the EEOC and OEO. 400 F.Supp. at 993, 997. See 
also Letter, A-760; Larson Affidavit, A-949, 950. However, 


the District Court then determined that the award of fees is 


precluded only when the prevailing party is the EEOC and/or 
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the United States, and attempted to distinguish the Project 
frou the EEOC or the United States. 400 F.Supp. at 996. 
We respectfully submit that the factors enumerated 


the District Court with regard to this distinction ar: 


Proj 
particularly since all of 
personnel are paid almost entirely by the Government. 
the Government cannot recover, neither should the Project. 
The central question raised then, is whether the 
National Employment Law 5 which receives its support 
is precluded from receivir 
of attorneys' fees under 42 U.S.C. § 2000e-5(k). 
Although the Rios attorneys have cited several cases to this 
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Court in which attorneys' fees were awarded to legal service 


Organizations on a non-statutory basis (see e.g., Incarcerated 


Men of Alle~ County Jail ae Fair, 207 Fiza 261i (Gth Cir. 1974); 
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11 974); Fairle ‘ Patterson, 493 F.2d 598 Stn Cir 
1974)) and cases where fees were awarded to legal service 


s>rganizations under non-Title VII statutory provision (see 


€ sp v. Thompson, 494 F.2d 885 (9th Cir. 1°74); 
Hairston v. R&R Apartments, S12 F-sa FO9O {7th Cir... £9797: 
Jone Seldon’ Furnituve Warehouse, Inc., 357 F.Supp. 886 
E a. 1973): Sellers v. Wollman, 510 F.2d 119 (5th Cir 
1975)), the Rios attorne have failed to cite any case in 
ich the secific issues raised by this appeal was decided 
é e.g-, Davis v County of Los Angeles, F.Supp. _, 


E.P.D. 4 9444 (C.D. Cal. 1974), cited by Rios at 33, 1n 
which a Title VII fee award was granted to a privately 


unded public interest law firm; Doe v. Osteopathic Hospital 


of Wichita, Inc., 333 F.Supp. 1357 (D. Kan. 1971) in which 


an award was made to the Legal Aid Society without discussion 


of the statutory issue; Clark v. American Marine Corp., 


437 F.2a 959 (5th Cir. 1971), in which fees were awarded 
to the privately-funded NAACP Legal Defense Fund, Inc. 
Given the statutory prohibition of awards of 
attorneys' fees to the EEOC or the United States under 
42 U.S.C. § 2000e-5(k) and given that none of the policy 


considerations in favor of awarding such fees are present 
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award of attorneys' fees as against JAC 


should be upheld by this Court. 
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